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care in keeping its premises reasonably safe for those persons it had 
invited to come upon them. Buswell on Personal Injuries, sec. 66. 

In the case of Curtis v. Kiley, 153 Mass. 123, the plaintiiF sued the 
defendant land-owner for injuries received by falling into a trench in 
the yard. The land-owner made defence on the ground that the trench 
and yard were in the control of an independent contractor, who was 
laying drain pipes therein for the defendant. The court, however, 
ruled against this defence, holding in its opinion as follows: "We 
think that the case falls within the rule that when the owner of 
premises which are under his control employs an independent contrac- 
tor to do work upon them, which, from its nature, is likely to render 
the premises dangerous to persons who may come upon them by the 
invitation of the owner, the owner is not relieved by reason of the con- 
tract, from the obligation of seeing that due care is used to protect 
such persons. The owner cannot continue to hold out the invitation 
without being bound to exercise due care in keeping the premises rea- 
sonably safe for use according to the invitation." 

The refusal of the court to set aside the verdict as contrary to the 
law and the evidence constitutes the defendant's third assignment of 
error. The verdict of the jury is fully sustained by the evidence, and 
there being no error to the prejudice of the defendant in the instruc- 
tions given this motion was properly overruled. 

For these reasons the judgment of the Circuit Court must be af- 
firmed. Affirmed. 

Rehearing applied for and refused. 



Newbeeey Land Company v. Newberry.* 

Supreme Court of Appeals : At Staunton. 

September 16, 1897. 

Breach of Contract — Who may sue for — Evidence extrinsic to covenant. — One 
not a party to a deed inter partes, nor a privy to such party, and not named nor 
definitely pointed out in it as the beneficiary, cannot sue thereon either at 
common law, or under the Virginia statute (sec. 2415 of the Code). Nor is 
extrinsic evidence admissible to show that the covenant sued on was made 
solely for his benefit. 

Demurrer — What it admits, and what it does not admit. — A demurrer admits 
only such facts as are well pleaded. It does not admit the pleader's construc- 
tion of a written instrument set forth in the pleadings, nor the purpose as- 



* Reported by M. P. Burke, State Reporter. 



1897.] NEWBERRY LAND CO. V. NEWBERRY. 585 

cribed by him to the parties to such instrument unless justified by its lan- 
guage, nor that a parol understanding which varies and contradicts such 
instrument is competent, or admissible. 

Argued at Wytheville. Decided at Staunton. 

Error to a judgment of the Circuit Court of Bland county rendered 
May 13, 1896, in an action of covenant wherein the plaintiff in error 
was the plaintiff and the defendant in error was the defendant. 

Affirmed. 

The plaintiff's declaration, the demurrer to which was sustained, 
was in the words and figures following, to-wit: 

" In the Circuit Court of Bland county, Virginia : 

"Newberry Land Company, a corporation duly chartered and organized under 
the laws of the State of Virginia, plaintiff, complains of H. Newberry, the de- 
fendant, summoned, etc., of a plea of a breach of covenants, for that whereas 
heretofore, to-wit: on the 2nd day of April, 1890, the following contract in writ- 
ing was made, concluded, and agreed upon between Ruffin & Hairston, Jno. James, 
Jos. D. Blair, Jno. F. Bison, M. P. Jordan, Jas. G. Penn, L. C. Berkeley, Jr., 
Jno. G. Friend, C. E. Ruffin, R. A. James, C. G. Holland, W. H. Pannebaker, 
F. X. Burton, L. E. Harvie, Jno. L. Penn, P. R. Jones, Jas. I. Pritchett, W. T. 
Sutherlin and Jas. S. Simmons, of the one part, and who will be hereafter, for 
convenience, designated by plaintiff as parties of the first part, and the said de- 
fendant, H. Newberry, of the other part, which said contract in writing was signed 
and sealed by the said defendant, H. Newberry, and is in the words and figures 
following: 

' This agreement made this 2nd day of April, 1890, at Wytheville, Va., wit- 
nesseth : 

'That for and in consideration of one dollar, in hand paid, (the receipt whereof 
is hereby acknowledged) by Ruffin & Hairston, Jno. James, Jos. D. Blair, Jno. F. 
Rison, M. P. Jordan, Jas. G. Penn, L. C. Berkeley, Jr., Jno. G. Friend, C. R. 
Ruffin R. A. James, C. G. Holland, W. H. Pannebaker, F. X. Burton, L. E. 
Harvie, Jno. L. Penn, P. R. Jones, Jas. I. Pritchett, W. T. Sutherlin and Jas. 8. 
Simmons, I hereby agree to sell and do sell, with general warranty of title to said 
parties, three-fourths interest in seven hundred (700) acres of the seven hundred 
and six (706) acres of land in my Kent's Mill farm, in Wythe county, Virginia. 
The six acres reserved out of the seven hundred and six acres, being those on 
which the dwelling house is located, which shall be laid off compactly with some 
frontage on the Norfolk and Western railroad, for and at the price of one hundred 
dollars per acre, fifty-two thousand five hundred dollars, for the whole three- 
fourth interest. 

1 1 also agree to unite with the above mentioned parties in the formation of a 
Land and Improvement Company for the development of the said farm, by laying 
off the said land into town lots and selling the same, and to take my one-fourth 
interest, reserved above, in stock of said company in like manner and kind as 
shall be issued to the aforesaid parties. 
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'The terms of payment shall be ten thousand dollars, ($10,000) cash upon 
tender of proper deed; ten. thousand dollars ($10,000) in three months thereafter; 
seventy-five hundred ($7,500) each, in six, nine and twelve months thereafter, 
and ten thousand dollars ($10,000), being the remainder, in fifteen months from 
the date of the first payment. The deferred payments to bear 6 per cent, interest 
evidenced by negotiable notes, and secured by deed of trust upon the property 
conveyed. 

' 1 also hereby and herein agree to furnish plot showing the exact quantities 
and boundaries of the land sold. This property is sold with the understanding 
that the land company to be formed shall agree and bind themselves to contribute 
one-half the cost of a railroad survey from the mouth of Reed creek or some 
other point on New river, to or near Stuart, Va., whenever the citizens of South- 
western Virginia, or elsewhere shall contribute the other half. The whole cost of 
survey not to exceed five thousand dollars. 

' Witness my hand and seal. H. Newberry, [Seal] 

' On behalf of the aforesaid named purchasers, and as a committee to purchase 
said property, I hereby agree to above contract and accept same. 

J. F. Rison, [Seal.]' 
"In duplicate." 

"And the said plaintiff further says that the said J. F. Rison, as committee and 
agent of the parties of the first part signed the said contract in writing. 

"And the said plaintiff further says that by the said contract in writing the said 
defendant did covenant, promise and agree to and with the said Ruffm & Hairston 
and others, parties of the first part, to sell to them, and did thereby then and 
there sell to them with general warranty of title three-fourths interest in seven 
hundred acres of the seven hundred and six acres of land in the farm of the said 
defendant, called the Kent's Mill farm, lying and being in Wythe county, State of 
Virginia, meaning thereby that the said defendant agreed to sell and did sell to 
the said parties of the first part, three undivided fourths of seven hundred acres 
of land, being part of the tract of land belonging to the defendant, containing 
seven hundred and six acres, known as the Kent's Mill farm, lying in said county 
of Wythe. 

"And it was furthermore covenanted and agreed by and between the parties to 
said contract in writing, that the six acres reserved by the said defendant out of 
the said tract of land of seven hundred and six acres, were those on which the 
dwelling house was then and now located, and that said six acres were to be laid 
off, (meaning in the survey hereafter provided for) compactly, with some frontage 
thereto on the Norfolk & Western Railroad. And the said plaintiff avers that 
the said defendant by said contract in writing did further covenant, promise and 
agree with the said parties of the first part that he would unite with them in the 
formation of a land and improvement company for the development of the said 
farm, (meaning the seven hundred acres of land), by laying off the said land into 
town lots and selling the same, and by the same contract in writing the said de- 
fendant did further covenant, agree and promise the said parties of the first part, 
that he would take his one-fourth interest reserved in said seven hundred acres of 
land, in stock in said company in like manner and kind as should be issued to the 
aforesaid parties, meaning thereby that he would sell, grant and convey unto the 
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said Land and Improvement Company to be formed as above set out, the remain- 
ing one undivided fourth of said seven hundred acre tract of land, reserbed by 
him in the sale actually made, and take the price and value thereof in the stock of 
said company, in like manner and kind as should be issued to the other parties to 
said contract in writing. 

"And the said plaintiff further avers that by said contract in writing the said de- 
fendant covenanted, promised and agreed with the said parties of the first, that he 
would furnish a "plot," (meaning "plat,") showing the exact quantities and 
boundaries of the land sold, and by said contract in writing it was further cove- 
nanted and stipulated on part of the defendant that this property (meaning the 
land aforesaid) was sold with the understanding that the land company to be 
formed should agree and bind themselves, (meaning itself ) to contribute one-half 
the cost of a railroad survey from the mouth of Eeed creek, or some other point 
on New river, to or near Stuart, Va., whenever the citizens of Southwest Virginia, 
or elsewhere, shall contribute the other half ; the whole cost of the survey not to 
exceed five thousand dollars ; to all of which said covenants, promises aud agree- 
ments on part of the said defendant the other parties to said written contract as- 
sented, and in consideration of these said covenants, promises and agreements of 
the said defendant the other parties to said written contract, to-wit, all the parties 
of the first part, undertook and agreed with the said defendant under and by 
virtue of the said written contract, that they would pay him for the three-fourths 
interest in said seven hundred acres of land, sold to them by defendant in the 
manner above set out, one hundred dollars per acres, in all the sum of $52,500, 
in the following manner, that is to say, $10,000 cash upon tender of proper deed, 
$10,000 in three months thereafter, three instalments of $7,500 each, in six, nine, 
and twelve months thereafter meaning twelve months after the first payment, 
$10,000 remaining, in fifteen months from date of first payment, and it was 
furthermore stipulated and agreed in said contract in writing that the aforesaid 
deferred payments were to bear six per cent, interest, evidenced by negotiable 
notes and secured by deed of trust upon the property conveyed. 

"And the said plaintiff further avers that immediately after the making of the 
said contract in writing the said parties thereto of the first part, relying upon the 
said covenants, promises and undertakings of the defendant set about to form, or- 
ganize and have chartered the land and improvement company covenanted and 
provided for in said contract in writing, and on the 26th day of April, in the year 
1890, the said Company, (which is the plaintiff corporation here) was duly consti- 
tuted a corporation and a charter thereto granted by the Hon: A. M. Aiken, Judge 
of the Corporation court of the city of Danville, in the manner prescribed by law, 
and same was duly recorded also in the manner prescribed by law, a copy whereof 
plaintiff now here shows to the court, which said charter, among other things, 
provides in accordance with the covenants, promises and agreements of said contract 
in writing, that the name of said corporation shall be " Newberry Land Com- 
pany," that its purposes are of buying and selling lands, mining the same, and 
manufacturing all minerals taken therefrom ; of grazing and tilling or using said 
lands in the best manner to develop the value of same by the construction thereon 
of all buildings necessary, proper or convenient for the uses for which the said 
land may be applied, and of renting and of selling the same for the purpose of 
constructing, operating or conducting hotels and manufactories on the said land, 
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with all proper and convenient appliances thereto belonging. And the said 
plaintiff further avers, that relying upon the said covenants, promises and under- 
takings of the said defendant the said parties of the first part to said contract in 
writing and many more good solvent and reliable persons, became parties to and 
stockholders in the plaintiff corporation, and the said plaintiff' further avers that 
the said defendant was made a director by the charter of said company to hold 
said office for the term of one vear. 

"And the said plaintiff further avers that notwithstanding the stipulation in said 
contract in writing, that the cash payment of 110,000, was to be made upon tender 
of proper deed by defendant for the land sold by him under the said contract in 
writing, yet still the said parties of the first part to said contract in writing and 
others becoming associated with them after the said contract was made, and before 
the plaintiff company was chartered as aforesaid, at the urgent request and impor- 
tunity of said defendant, and relying upon his renewed promises that he would 
speedily perform the covenants and undertakings upon his part in said contract in 
writing, did to-wit : on the 9th day of April, 1890, which was a few days before 
the plaintiff corporation was chartered, pay to defendant the said cash payment of 
$10,000, without receiving any conveyance for said land. 

"And the said plaintiff further avers that the covenants, promises, and agreements 
of the parties to the said written contract, were made and entered into for the pur- 
pose of being continued until after the plaintiff became and was chartered, and 
that when the plaintiff corporation became and was chartered, that the said con- 
tract in writing with all the covenants, promises and agreements should become 
the absolute property of the said corporation by operation of said written contract 
itself, that is to say, all the covenants, promises and agreements therein contained, 
which were to be performed by the defendant, were to be performed by him to and 
for the plaintiff corporation after it became chartered, and which he had not duly 
performed before that time, and that all the promises and undertakings therein 
contained to be performed by the parties of the first part, or that were stipulated 
to be performed by the contemplated company, were to be performed by the plaint- 
iff corporation after it was chartered to and for the defendant, which had not been 
performed by the parties of the first part to the said contract in writing before said 
corporation was chartered. 

"And the said plaintiff further avers that from the time it became a chartered 
corporation in the manner and form as aforesaid, all the covenants, stipulations 
and agreements in the said contract in writing which were made for plaintiff's 
benefit, or for the benefit of the parties of the first part thereto, or pertaining to 
them, or either of them, were, by operation of said contract in writing, as well as 
by the acts of all the parties thereto themselves, transferred to and vested in the 
plaintiff' corporation, and the plaintiff is entitled to all the rights and benefits of 
such covenants, stipulations and agreements, and that it is now the sole owner of 
such covenants, stipulations and agreements in said contract in writing, with the 
right to enforce them against the defendant. 

"And the said plaintiff further avers that when the said plaintiff corporation was 
chartered, the said defendant became a director therein ; and otherwise assented, 
as he had covenanted and promised to do, that the said contract in writing should 
become the property of the plaintiff corporation, (Figure 1), and the said plaint- 
iff further avers that when it became duly chartered, and the owner of the said 
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contract in writing, it became and was the duty of the said defendant to take stock 
in plaintiff corporation upon the terms as covenanted in said contract in writing, 
that is to say, to the extent of one-fourth of said seven hundred acres of land, and 
it thereupon also became, and was his duty, under said contract in writing, without 
delay to have made and furnished to the plaintiff, a plat showing the exact quan- 
tities and boundaries of the whole seven hundred acres of land, that it in like 
manner became and was the duty of the defendant, to convey to the plaintiff the 
whole of said 700 acres of land, by a deed with covenants of general warranty ; 
that in like manner it became and was the duty of the defendant to convey to, and 
vest in the plaintiff a good marketable title to the whole of the said 700 acres of 
land, free from objections of any and all kinds, and to include in such deed of con- 
veyance the metes and bounds of the land. 

"And the said plaintiff further avers that at all times it was ready, able, willing 
and anxious to perform the promises and undertakings of said contract in writing 
which were incumbent on it to perform, and did well and truly perform all such 
promises and undertakings in said contract in writing incumbent on it to perform, 
which the said defendant would allow or permit it to perform ; (Figure 2), and re- 
lying upon the defendant in good faith to fulfill and comply with the covenents, 
promises and agreements in said contract in writing, which were incumbent upon 
him to perform, the plaintiff at once entered upon and took possession of said 700 
acres of land, and put its stock upon the market, and sold and collected from such 
persons as became stockholders, large sums of money, which the plaintiff expended 
in and about its proper organization, surveying, plating, laying off said tract of 
land into lots, streets, alleys, highways, stnd in many other ways in the developing 
of said land ; and also in the employment of divers necessary agents in and about 
the necessary business of plaintiff, and in furtherance of the object for which the 
plaintiff corporation was formed, to-wit : the sum of $12,870, up to the > 1st of 
March, 1891 ; yet the said plaintiff says that notwithstanding the premises, the de- 
fendant has failed to keep and perform the covenants, promises and agreements 
in said contract in writing, incumbent on him to keep and perform, but has broken 
them in this : 

" The said plaintiff avers that the said defendant did not take stock in the plain- 
tiff corporation to the extent of one-fourth interest in said 700 acres of land in the 
manner and form he covenanted, promised and agreed to do, but wholly refused 
to do -so. And the said plaintiff avers that the said defendant did not furnish a 
plat showing the exact quantities and boundaries of the land sold, (Figure 3), and 
did not convey with general warranty of title, to the plaintiff, three- fourths of said 
700 acre tract of land, and did not convey in payment of stock in plaintiff corpora- 
tion, to plaintiff corporation the remaining fourth of said 700 acres of land, in the 
manner and form in which he covenanted and promised to do, but upon the con- 
trary wholly refused to do so, in fact the plaintiff avers that the said defendant has 
no good marketable title to said land, but the title thereto is wholly unmarketable 
fatally defective, imperfect and bad, by reason of all of which said several premises, 
the plaintiff corporation not only lost the said 700 acres of land, and had to aban- 
don same, but also wholly lost the said $12,870 above mentioned, laid out and 
expended in the manner and form aforesaid ; and by the failure of the said defend- 
ant to make to the plaintiff corporation a good and sufficient title according to the 
tenor and effect of said contract in writing, and to perform his said covenants and 
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agreements, wholly without fault on part of the said plaintiff or its agents, the 
whole purpose of the organization and existence of the said plaintiff corporation 
was defeated and prevented and had to be abandoned, and the sale of its stock, 
and the development of the enterprise was wholly prevented and lost to the great 
damage of plaintiff and all by the fault of the said defendant. 

Second Count. 

"And also for that whereas heretofore to-wit, on the 2nd day of April, 1890, the 
following other contract in writing was made, concluded and agreed upon between 
Ruffin & Hairston and various other persons associated with them, whose names 
are set out in said written contract, of the one part, and who will be hereafter desig- 
nated for convenience by plaintiff, as parties of the first part, and the said defend- 
ant, H. Newberry, of the other part, which said contract in writing was signed and 
sealed by the said defendant, H. Newberry, and a duly authenticated copy thereof 
shown to the court, the date whereof is on the day and year last aforesaid, ( the 
original being now in custody of the clerk of the Circuit Court of the county of 
Wythe, and profert thereof cannot here be made). And the said plaintiff further 
says that the said J. F. Rison, as committee and agent of the said parties of the 
first part, signed the said contract in writing. 

"And the said plaintiff says that by the said contract in writing, the defendant 
did covenant to and with the said parties of the first part, to sell to them, and did 
then and there sell to them, with general warranty of title, three-fourth interest 
in 700 acres of land, being part of a tract of land belonging to defendant, situate 
in the county of Wythe, State of Virginia, described as the Kent's Mill farm, 
containing 706 acres, reserving to the said defendant six acres out of the 706, on 
which the dwelling house was then located, to be laid off compactly with some 
frontage on the Norfolk & Western railroad ; and the said defendant in like man- 
ner covenanted that he would unite with the above mentioned parties of the first 
part in the formation of a land and improvement company for the development 
of the said land, by laying off the same into town lots and selling the same, and 
that he, the said defendant would take the one-fourth interest of the said 700 acres 
of land, reserved as above set out, in stock of said company in like manner and 
kind as should be issued to the parties of the first part, and that he would furnish 
a plat of said land showing the exact quantities and boundaries thereof. And 
the plaintiff further says that- the said parties of the first part by said contract in 
writing, agreed to pay to the said defendant for said three-fourths of 700 acres of 
land, one hundred dollars per acre, in all $52,500, as follows : 

'•$10,000 cash upon tender of proper deed; $10,000 in three months thereafter; 
$7,500 each in six, nine and twelve months thereafter, and $10,000 remainder in 
fifteen months from first deferred payment — the deferred payments to bear 6 per 
cent, interest, evidenced by negotiable notes, and secured by deed of trust upon 
the property conveyed. It was furthermore covenanted and stipulated by and be- 
tween the parties to said written contract, that this land was sold with the under- 
standing that the land company to be formed, should agree and bind itself to 
contribute one-half the cost of a railroad survey from the mouth of Reed creek, 
or some other point on New river, to or near Stuart, Va. , whenever the citizens 
of Southwest Virginia, or elsewhere, should contribute to the other half; the 
whole cost of purvey not to exceed $5,000. 
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"And the said plaintiff further avers that immediately after the making of the 
said contract in writing, the said parties of the first part, and others becoming 
associated with them, after said contract in writing was made, did, at the earnest 
request of the defendant, and relying on his renewed promises then made to 
speedily perform the covenants of the written contract on his part, pay to the said 
defendant, to-wit, on the 9th day of April, 1890, and a few days before the plain- 
tiff company was chartered, the cash payment of $10,000; and the said plaintiff 
avers that forthwith after the said written contract was made, the said parties of 
the first part and many other good, reliable and solvent persons associated with 
them set about to form, organize and have chartered the said land and improve- 
ment company covenanted and provided for in the said contract in writing, and 
on the 26th day of April, 1890, the said company, which is the plaintiff corpora- 
tion here, was duly constituted a corporation and chartered by Hon. A. M. Aiken, 
Judge of the Corporation court of the city of Danville, in the manner prescribed 
by law and said charter was duly. recorded, also in the manner prescribed by law, 
a copy whereof the plaintiff now shows to the court, and the plaintiff avers that 
the said corporation was clothed with powers in accordance with the covenants of 
said written contract. 

"And the said plaintiff further avers, that the covenants, promises and agree- 
ments of the parties to said written contract were made and entered into for the 
express purpose of continuing until after the plaintiff corporation was organized 
and chartered, and that when this was done that said contract in writing by ope- 
ration of its terms with all its covenants and agreements, should become the abso- 
lute property of the said corporation, that is to say, it was to take and assume all 
the promises and agreements therein on part of the parties of the first part toward 
defendant not already performed by parties of the first part, and that the said de- 
fendant was to perform and carry out for the said corporation all covenants in said 
contract in writing incumbent on him. And the said plaintiff avers that from the 
time it became a chartered corporation in the manner and form as aforesaid, all 
the covenants, stipulations and agreements in the said contract in writing which 
were made for plaintiffs' benefit, or for the benefit of the parties of the first part 
thereto, or pertaining to them or either of them, were, by operation of the said 
contract in writing, as well as by the acts of all parties thereto themselves, trans- 
ferred to and vested in the plaintiff corporation, (Figure 1), and the plaintiff is 
entitled to all the rights and benefits of such covenants, stipulations and agree- 
ments and that it is now the sole owner of such covenants, stipulations and agree- 
ments, in said contract in writing with the right to enforce them against the 
defendant, of all of which the said defendant then and there had notice, and to 
all of which the said defendant then and there assented and agreed ; and the said 
plaintiff avers that from this time on it has been ready, able, willing and anxious 
to perform all and severally the undertakings and promises in said written con- 
tract incumbent on it to perform, (Figure 2), and further avers that from that time 
it became and was the duty of the defendant to perform for the plaintiff company 
all the covenants and promises made incumbent on him to perform by said con- 
tract, and the said plaintiff says that afterwards, to-wit, on the day of July, 

1891, the said contract in writing became the subject of litigation in a suit in 
chancery in the Circuit Court of Wythe county, wherein the said defendant here 
was complainant, and the plaintiff corporation here and others were defendants, 
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which said cause on appeal became the subject of adjudication of the Supreme 
Court of Appeals of Virginia, at Eichmond, Feb. 1st, 1894, at which time the 
material covenants and promises made by the said defendant Newberry in said 
written contract received judicial construction, and by which the plaintiff and 
defendant hereto are bound and which is as follows: That the said defendant 
covenanted and agreed with the other parties to said written contract to form the 
land and improvement company mentioned therein, and that he was to become a 
stockholder in said company, when so formed, to the extent of one-fourth of the 
capital stock; that it was his duty, without unreasonable delay, to convey the 
whole 700 acres of land to the plaintiff corporation, with good title. 

"And the said plaintiff further avers, that relying upon the said defendant to 
perform in good faith, all the covenants undertaken by him in said written con- 
tract, the said plaintiff immediately after being chartered, entered upon and took 
possession of the said 700 acres of land and put its stock upon the market, from 
which it realized a large sum of money, which the plaintiff judiciously expended 
in and about its proper organization, surveying, platting and laying off said land 
into lots, streets, alleys and highways, and in many other ways in the developing 
of said land, also in the employment of divers necessary agents in and about the 
necessary business of the plaintiff and in furtherance of the object for which the 
plaintiff corporation was formed, to-wit : the sum of $12,870.00, up to March 
1st, 1891. 

' 'And the said plaintiff avers that the defendant did become a member of the 
plaintiff corporation when it was chartered, and became a director under said 
charter, and the said plaintiff avers that it was mainly on account of the coven- 
ants and promises of the defendant to become a stockholder and member of said 
corporation, in manner and form as covenanted by him, that said corporation was 
formed and chartered, and the defendant well knew that it was his duty to forth- 
with become a stockholder in said plaintiff corporation as he covenanted to do, 
and to forthwith and without delay convey the whole of the said 700 acres of land 
to plaintiff corporation, with a good and marketable title, so that the plaintiff 
company might have the great advantage of the good market existing at the time 
said corporation was chartered and for a long time thereafter. 

"Yet the plaintiff says, that notwithstanding the premises, the defendant has 
failed to keep and perform the covenants and promises in said contract in writing, 
which he was bound to keep and perform, but has broken them in this : The 
plaintiff avers that the said defendant did not take or subscribe for the stock of 
said plaintiff corporation to the extent of one-fourth interest in said 700 acres, 
which by the terms of said written contract properly construed, was to be one- 
fourth of the stock of said corporation ; that said defendant did not furnish a 
plat of the quantity and boundary of said land, (Figure 3), and did not convey in 
the manner and with the title he covenanted to do, the whole of the said 700 
acres of land to plaintiff corporation, but upon the contrary could not and did not 
pretend to make such conveyance, but as before stated, instituted the chancery suit 
aforesaid, in the county of Wythe, to compel the said parties of the first part to 
the said contract in writing to take three undivided fourths of said 700 acres of 
land, ignoring his covenants to plaintiff corporation, in final determination whereof 
by the said Supreme Court of Appeals of Virginia, it was adjudged and decreed by 
said court that the said defendant covenanted to become a stockholder in the 
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plaintiff corporation to the extent of one-fourth of the stock; that he covenanted 
to convey to the plaintiff corporation the whole of the 700 acres of land, but it 
was further adjudged and decreed that defendant did not have title to said land 
free from exception, and that his title thereto was not of such character as that 
the parties defendant to said chancery cause (in reality the plaintiff here) would be 
compelled to take. 

" That he had been guilty of such inexcusable delay and breaches of his covenant 
as that he was not, in any event, entitled to a specific execution of the contract 
and thereupon the said Supreme Court dismissed the said defendant's bill in said 
chancery cause, without prejudice to the right of either party to bring his action 
at law for such damages as he may be advised he has sustained in the premises ; 
that is the parties to said chancery cause were left to seek their remedy in a court 
of law, all of which the plaintiff avers is binding upon the plaintiff and defendant 
here ; by reason of all of which said several premises, the said plaintiff lost t)he 
said 700 acres of land, and had to abandon the said land together with all the 
work and labor and expenditures thereon above shown to amount to $12,870.00, 
and had to abandon and forever relinquish the purposes for which the plaintiff 
corporation was formed, and had to expend a great sum of money, to-wit, $1,000, 
in and about the defense of the said chancery suit so inequitably and wrongfully 
prosecuted by said defendant. 

"And so the said plaintiff in fact says, that by reason of all the premises set forth 
in the foregoing counts, in this declaration, it has been damaged and is still dam- 
aged to the amount of $30,000, wherefore it sues, etc." 

The opinion states the case. 

James P. Harrison and Henry & Graham, for the plaintiff in error. 

J. H. Fulton and D. E. Johnston, for the defendant in error. 

Riely, J. , delivered the opinion of the court. 

This is an action of covenant brought by the plaintiff in error against 
the defendant in error upon an agreement in writing made by him with 
certain persons therein named. The plaintiff was not one of them, and 
indeed was not even in existence when the agreement was entered into. 

The agreement was set out fully in the declaration and in its very 
words. It is a contract inter paries, and a sealed instrument as to the 
defendant. He demurred to the declaration; the court below sustained 
the demurrer; and the question to be decided is, whether or not the 
plaintiff can maintain the action. 

At common law a person, though not a party to a deed poll, could 
sue upon it, if the instrument showed upon its face that it was made 
for his benefit; but this was not so as to a deed inter partes. The lat- 
ter was only available between the parties to it and their privies; and 
a third person could not maintain § an action of covenant upon it. 
Jones v. Thomas, 21 Gratt. 96: Stuart v. James River and K., Co. 24 
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Gratt. 294; Ross v. Milne & ivife, 12 Leigh, 204; and Fellows v. Gil- 
man, 4 Wend. 414. 

It is contended, however, that this rule no longer prevails in Vir- 
ginia, but was abrogated by the statute incorportated into the Code of 
1849, and which constitutes now sec. 2415 of the Code of 1887. The 
statute referred to provides that "if a covenant or promise be made 
for the sole benefit of a person with whom it is not made, or with 
whom it is made jointly with others, such person may maintain in his 
own name any action thereon, which he might maintain in case it had 
been made with him only, and the consideration had moved from him 
to the party making such covenant or promise.' 

If one of the objects of the statute was to abolish the distinction be- 
tween deeds inter partes and deeds poll in the respect referred to and 
to bring the former within the rule of the common law applicable to 
the latter, it was clearly not intended to change that part of the rule 
that only a person named or definitely pointed out in a deed as the 
beneficiary can sue thereon, and this was not its effect. The statute 
does not enable one, who is not a party to the deed, to maintain an 
action thereon, unless he is plainly designated by the instrument as the 
beneficiary and the covenant or promise is made for his sole benefit. 
As was said by Judge Anderson in Stuart v. James River & K. Co. 
supra, the rule of the common law in this respect has not been changed 
by the statute. 24 Gratt. 297. 

The State of West Virginia has precisely the same statute. It was 
construed by its Court of Appeals in the case of Johnson v. MeClung, 
26 W. Va. 659, in which case arose a question very similar to that 
presented in the case at bar. Johnson was a creditor of the firm of D. 
C. Anderson & Co. , which was composed of D. C. Anderson and one 
Philip Phares, Jr., to the amount of $700. D. C. Anderson and 
Philip Phares, Jr., entered into an agreement withD. G. McClungand 
J. P>. Anderson, by which the latter were made members of the said 
firm, or, more accurately, by which a new firm was formed by the 
parties. In the written agreement between them, it was provided, 
among other things, as follows: "8aid D. G. MeClung and J. B. An- 
derson hereby assume one half of the indebtedness for the power, spin- 
ner, looms and other machinery purchased by D. C. Anderson & Co. 
for the sum of $700 in specie of Mr. David Johnson. ' ' The agree- 
ment was signed and sealed by all the parties. Johnson brought an 
action of covenant on the agreement against MeClung as survivor of 
himself and J. B. Anderson, deceased, for $350, one-half of the amount 
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due him by the old firm of D. C. Anderson & Co., claiming that the 
said covenant was made for his benefit and that he was entitled to bring 
suit on the agreement, but the court decided against his contention. It 
held that the covenant was not made for his sole benefit, and that he 
could not maintain the suit under the provisions of the statute. In 
discussing the statute, the court, in the course of its opinion, said : ' ' But 
where even in a deed or indenture inter partes a certain covenant is 
made, as in many of the cases we have cited, for the sole benefit of a 
third person, not a party to the deed (but) distinctly designated therein, 
such person now under the statute may maintain an action. In such 
case it will be regarded for the sole benefit of such person, when the 
primary object of the parties to the deed in that covenant relating to 
such third person was to secure to him the payment of money or to 
make other provisions for his benefit. But if such covenant was merely 
incidental to an agreement between themselves, then it could not be 
regarded for the sole benefit of such third person. ' ' 

It is plain from the agreement sued on in the case at bar that its 
primary object was not the sole benefit of the plaintiff, nor its object 
the benefit of the plaintiff' at all, but that it was entered into for the 
mutual benefit of the parties to it and of no other. The plaintiff was 
not a party to the agreement and acquired no rights under it by reason 
of any of its provisions. It was not then chartered or created, and had 
no existence. Nor could it acquire, even after its creation, any right 
to the subject matter of the agreement, except through some new and 
subsequent contract made between it and the parties with whom the 
defendant made the agreement aforesaid. In no sense can it be said 
that the covenants contained therein, or any of them, were made for 
the sole benefit of the plaintiff ; and if not so made, it cannot maintain 
this action. 

The pleader, evidently well aware of the difficulty that confronted 
the plaintiff in maintaining a suit in its own name and right, sought to 
obviate it in drawing the declaration by the averment of extrinsic facts. 
We thus find it averred in the declaration that ' ' the covenants, prom- 
ises, and agreements of the parties to the said written contract were 
made and entered into for the purpose of being continued until after 
the plaintiff became and was chartered, and that when the plaintiff 
corporation became and was chartered, that the said contract in 
writing with all the covenants, promises, and agreements should be- 
come the absolute property of the said corporation by operation of 
said written contract itself, ' ' and that ' ' from the time it became a 
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chartered corporation . . .all the covenants, stipulations, and 
agreements in the 3aid contract in writing which were made for the 
plaintiff's benefit, or for the benefit of the parties of the first part 
thereto, or pertaining to them, or either of them, were, by operation 
of said contract in writing, as well as by the acts of all parties thereto 
themselves, transferred to and vested in the plaintiff corporation, and 
the plaintiff is entitled to all the rights and benefits of such covenants, 
stipulations, and agreements, and that it is now the sole owner of such 
covenants, stipulations, and agreements in said contract in writing, 
with the right to enforce them against the defendant. ' ' 

It is a cardinal rule of the law of pleading that a demurrer ad- 
mits only such facts as are sufficiently or well pleaded. It does not 
admit that the construction of a written instrument as averred in the 
pleading, when the instrument is set forth in the pleading and can be 
inspected, is the true one ; nor that the purpose ascribed to the parties 
thereto, when the same is not justified by its language, is correct; nor 
that a parol understanding, which varies or contradicts the written in- 
strument set out in the pleading and on which it is founded, is com- 
petent or admissible. Stephen on PL 221 ; 4 Minor Inst. 892 ; Lea v. 
Robeson, 12 Gray, 280 ;' Dillon v. Barnard, 21 Wall. 430 ; Bonwell 
v. Griswold, 68 N. Y. 294; U. S. v. Ames, 99 U. S. 35; Interstate 
Land Co. v. Morwell Land Grant Co., 139 U. S. 569 ; Story's Eq. 
PL sec. 452; 1 Bart. Ch. Pr. 344-5, and 5 A. & E. Ency. of Law, 
551. 

It is the province of the pleader to set forth in the declaration in an 
action of covenant or in any other pleading the instrument sued on 
according to its legal construction and effect, or in its very words. In 
this instance the latter course was adopted. An inspection of the in- 
strument thus set out shows that it furnishes no warrant in itself for 
the averment that it was made for the sole benefit of the plaintiff or 
inured by operation of law to its benefit. And it would not be com- 
petent to show this by extrinsic evidence, for it is not allowable to aver 
in a declaration facts not contained in the covenant sued on, and make 
them the ground of a recovery upon it. Jones v. Thomas, 21 Gratt. 
104. 

The extrinsic facts, so averred, set *»p a distinct and cotempora- 
neous parol agreement, tending to vary and contradict the contract on 
which the action is founded, which testimony would be inadmissible to 
prove and upon which the action of covenant would not lie. Their 
averment in the declaration is an adroit and ingenious attempt to en- 
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able the plaintiff to maintain by means of collateral parol agreement 
the action of covenant upon a sealed contract, to which it was not a 
party and which does not show upon its face that it was made for the 
sole benefit of the plaintiff. It is plain that this cannot be done. 

Many cases were cited by the counsel for the plaintiff in error in 
support of its alleged right to maintain the action on the contract 
aforesaid, but it will be found on examining them that they were 
mainly suits to enforce subscriptions to the stock of a corporation to be 
formed and do not constitute precedents for the maintenance of this 
action. In these cases the subscriptions were held to be in the nature 
of a continuing offer to the proposed corporation which, upon accept- 
ance by it, became, as to each subscriber, a contract between him and 
the corporation. And being solely for its benefit, it alone could main- 
tain an action for their recovery. 

The Circuit Court did not err in sustaining the demurrer to the de- 
claration, and its judgment must be affirmed. Affirmed. 



Newberry Land Co. v. Harman Newberry.* 

Supreme Court of Appeals : At Staunton. 

September 16, 1897. 

1. Assumpsit — Failure of consideration — Contracts under seal. Where the con- 

sideration of a contract for the sale and conveyance of land has wholly failed 
assumpsit is the appropriate action to recover back money paid under the 
contract, although the contract be under seal. 

2. Failure of Consideration — Who may sue for — Corporations — Contract for 

benefit of another. A corporation cannot sue to recover money paid by others 
upon a contract, the consideration whereof has wholly failed, where it appears 
that at the time of the contract the corporation was not in existence, the 
money was not paid by or for it or for any of its liabilities, and the contract 
was not made for its benefit but wholly for the benefit of the parties to the 
contract, and there has been no subsequent assignment to it or acceptance by 
it of the benefit of the contract. 

Argued at Wytheville. Decided at Staunton. 

Error to a judgment of the Circuit Court of Bland county, rendered 
May 14, 1896, in an action of assumpsit wherein the plaintiff in error 
was the plaintiff, and the defendant in error was the defendant. 

Affirmed. 

* Reported by H. P. Barks, State Reporter. 



